BRIAN and KAREN WYNNE * | ~ INTHE
v. o . MARYLAND TAX COURT"
COMPTROLLER OF MARYLAND x ~ No. 16-IN-00-0216

 MEMORANDUM AND ORDER

Thrs case arises ﬁom a drspute between the Comptroller of the Treasury‘
(“Comptroller”) and Brian and Karen Wynne (“Wynne’s”) regardmg the Wynne's clarm
of entrtlement to a 13 percent mterest rate on a refund of income taxes prevrously paid.
The Comptroller denied the claim, concludmg the appropnate mterest rate was three
percent. This lower rate was set by legislation enacted after the Wynne’s had ﬁled their
initial appeal aud pald the tax. At that trme the statutory interest rate was 13 percent
The Wynne s argue the retroactive interest rate reductron is mvahd _

Tl’]lS case is on rernand from the Court of Appeals Wynne v. Comptroller, 469
Md. 62 (2020) (“Wynne HI’ ). In Wynne III the Court of Appeals reversed this Court’s
ruling, whrch accepted the Wynne’s assertron that the Comptroller s decrs1on to apply the' '
_ 'reduced rate violated the dormant Commerce Clause. The case was remanded back to "
_ this Court for consideration of the Wynne’s three other- assertions, whrch llhIS Court had
not addressed. Those assertlons were that the retroactive interest rate reduotiOn violated
1 the 14® Amendment’s established right to due prooess (“14th Amendment”) the Fifth |
Amendment’s protectron against takings wrthout Jl.lSt compensation (“Frfth

Amendment”); and the prohibition on legislation impairing vested rights established by



Maryland Consﬁtutzon Article II & 40 and Maryland Declaratmn of nghts Article 24
: (“Artwle 24”7 1in entlrety)

Wynne I prov1des a detaﬂed history of this case. P.Vynn.e Hl at 73-80. The
relevant facts for this Court s cons1derat1on extracted from that history and the parties |
Sttpulatlon of Facts follows. |

- Maryland’s income tax law provided. a credit for out of state tncorue tax pay_mente
. against' the State income tax, but not the local ineome tax. The Wynne’s who paid.l '
" income tax to other states, ultnnately o’ojected to this fallure to cred1t in the context of
the1r tax year 2006 Maryland income tax ﬁlmg They argued the fmlure to credit v1olated 3
the dormant Commerce Clause. The Court of Appeals agreed W1th the Supreme. Court ,
afﬁrmtng Comptroller V. Wynne 431 Md. 147 (201 3) (“Wynne Py, Comptroller V.
Wynne 575 U.8. 542 (2015) (“Wynne my.
" The Wynne’s pa.id the_ income tax the CAomptrol_ler asserted was due in December |
2008, before Wynne I or II Were decided and whlle their case was pending in this Court.
At that time, the statdtory rate of interest on a refund of that payment was 13 percent.
| Before ‘Wynne‘ 7T was decided, the Mar;x,rland General Assembly protrided
codtingencles f_or an adverse deeision. Those contingencies were enacted inr tlzle Budg‘et
Reconcilidtion and Financing Acts (“BRFA”) of 2614 and 2015. Chapter 4-64‘58 16 &
20, Laws of Maryland 2_(l14 ("2014 BRFA"); Chapter 489 & 4, Laws of Maryland 2015 |
("20_15 BRFA"). The effective dates for these provisions of the 2014 and 2015 BRFA’s

were June 1, 2014 and June 1, 2015, respectively.



The 2t'.)15 BRFA pfotrided, in relevant part, that if the Wynne’-s prevailed, a eredit
.w‘ould be iyrovided against the tcical_ income tax for out of state'inco_tne'tax payrnents.
Shortly after 2015 B.RFAV’S passage, the Suprenie Court issued its decision. Wynne I1.

’fhe 2014 BRFA provided, in relevant part, that the interest on a refund for tax
years 20Q6 to- 2014, arising from an adverse deci'siotl in the Wynne’s case, would be an i
average of the- ptime tate rounded to _t_tx_e nearest whole number, which computes to three
percent for the .reﬁmd presed_tly due the Wytme’s. - The 2015° ERFA ultimately
established the Wynne’s entitlement to this refund. | The duestion before this Cot;rt now is -
whetlier the retroactive interest rate reduction can apply to the refund. |

Fundamental to the enalysis of this question insofar.as the asserted Article 24
violation is whether the Wynne’.s right to 13 percent interest on any refund had ‘Veste'd
before the interest rate was reduced to three percent. This Court concludes that rigltt had
_ netlvested, as a nght to a refund did not even exist _until the enactment efter the 2d1_5
BRFA, which was after the intereet rate reduction. This conclusion’s fouﬁdation arises
' from the Supreme Couxt’s and Court of Appeals’ directions regardmg the Wynne s
asserted Ti ght to arefund. .

The Wynne’s primé.rily rely on Dua v. C'omcast 370 Md. 604 (2002) and Prince
George’s County v. Longrm 419 Md 450 (201 1) to support their allegatlon of an Article _.
24 violation. But these cases are dlstlngmshable as in the dee151ons the Court v1ewed the
;ights at issue sufﬁeiently deﬁned to create a protected vested right. |

| In Longﬁn the Court held aAr.ig}.lt to dameges for injuries 'suSta:'tned was alvi.able
cause of action, when the retroac:tlve Iegislatwe aet:on cappmg the damages available for

those i mjuﬂes was enacted Cﬂmg Dua, the Court noted “vested rights protected by the



Maryland Constltuuon molude both “causes of action” and “nghts to a particular sum of
money,” Prince George’s County v. Longrzn supra. at 486. In th1s regard, the Court held
~a viable ceuse of action without vet a detetmination of damages was sufﬁo1ent to
establish a protected vested nght Pr’z'nce George ’s County v. Longtin, 'supra at 486—48l
Likewise, in Dua the Court considered the protected vested right at issue in the
' context of a viable cause of action. Dua v. Comcast, supm at 632-633 There, the Court
rejected a retroaotrve stdtute that would_ extmgmsh a right to a refund of late fees in
] excess of the statutory usurjr limit. ;l“he cause of action for this refund had been
established bet‘ore that statute’s enactment by the prior decision in United Cable v Burch, |
354 Md. 658 (1999)." | |
" The Wynne’s essentially argue. a cause of action for a refund sufﬁoient to
establish a protected vested right had ansen before the interest rate reduction, as “after
' Wynne 1, a refind to aggrieved ta:tpayers Wtis the only constitutional choice.” Wynne’s. ‘
Remand Memo at 15. The Court of- Appeals and the Supreme Court rejected thls ,
assertion in both Wynne I and II. . |
In Wynne I the Comptroller in its Motron for Recon51derat10n sought
olanﬁcatlon regardmg 1ts obhgahon to prov1de the reﬁmd the Wynne s sought The
Comptroller had “...mterpret[ed] a footnote in our earlier opinion to hold that a state
must provide a tax credit. (citation ornitted).” To clarify the Court of‘Appeals advised
. we did not rnean to preclude other methods that might be utilized in other contexts.”
Id. at 189. The Supreme Court went further by not only reJectmg a refund as the only

option, but by also offenng gu1danoe as to other optlons '

. ! Burch also defined the damages due as the difference between the usury rate and the
rate hypothecated from the charged late fee.



t=But while Maryland could cure the prolalem,with its current system by granting a
credit for tuxes paio to- olhef States, we do not foreclose the possibililﬁf 'thet it could
comply with the Commerce Clause in some other way. See Brlef for Tax Econorrlists 32;
Brlef. for Knoll & Mason 28-30,” explalued the 4Supreu.1e Cou:rt. Wynne.II supra. at 568.
Both the c1ted Ammus Briefs spec1ﬁcally rejected an entitlement to a credlt Brief for
Tax Economists at 32; Bnef for Knoll and Mason (K&M) at 2, 29- 31, 33.

| . The K&M Amicus Bnef noted, ‘_‘[a]lthough crechtmg other states’ taxes generally

' will cure a state’s internal 1ncons1stence because Ma:ryland can cure 1ts Cormnerce

Clause violation in a number of ways and the Constmmon provides no gLudauce for

which way is best,. discretion lies with Maryland. Id. at 29-30. It.concluded stating

“...[.t]lle Su_preme Court need not, and should not, choose a particulau option for

- Maryfand. Rather, it is up to Meryland to decide holu to e.ur.e its violation.” 1d. at 33.

The Supreme Court s decision reflects this reasomng And the brief went even further in
offering a template for structunng opuons Id at 29,

An opuon perhaps not envisioned m that template would be compensatmg the
Wynne’s with a carryover non-refundable crecht aga:lnst.future taxes due.. This option
_would not be subject to the interest provlsio_n upon which the Wynne’s_rely or any other
iutefest provision.. | | o

. While the option’s impleulentation could extend'the time for the Wynne’s to 'be

fLﬂl}-f_ compensated, it - would. be consistent with the recognized l‘exceediugly

_strong.. ..Stute. .. interest in stlal)le flscel planning when weighed agalnst its constifuuonal .-
obligation to provide relief for an unlawful tax.” McKesson Corp..v." Division of Alcoholic

Beverdges & Tobaceo, 496 U.S. 18, 37 & 45 (1990). (cited in Wynne III supl;a. at 82)." _



The Supreme Court in McKesson recognized this inferest included a right to “.. .execute
any refunds on a reasonable inetallment basié,” Id. at 45 . A carryover non—reftmdable
credit against future taxes dde could certainly be etruetylred se as to extend payﬁent__of -
the codlpensaﬁen due the,Wynﬁe’s ona “reaecnable installment basis.”? |
The -Comptroller cites McComas v. Ci;iminc_zz Injuries Bo.r:ur*.«,'i,f 88 Md App. 143
. (1'991) and Landsman v. Home Improvement C’omn‘ﬁissi‘on,' 154 Md. App. 241 (2003) to.
support its asserﬁion that th.e Wynne’sdjd not enjoy a proteeted vested right to the 13
percent interest they seek. This Court eone_u'rs .with the Wymle’s;observatio11 that the
decisions. ir'i.Longrin or Dua would have been beneﬁcia.l‘ to the Courf of -Special Appeals’
coﬁsideradons of McComas and' Landsman But those two cases do support the |
deﬁmtlon ofa protected vested right upon which this Court re11es
~In this regard, the Court in McComas observed that "[t]o be vested, a right must
be more than a mere. expectz:ition: based on an anticipation of the cohti’nuanee of an
emstmg law; it must have become a title, legal or equitable, to the present or futule
enforcement of a demand " Div. of Workers' Comp., Etc v. Brevda, 420 So 2d at
-89‘1 (citing detna ﬁwurance Ce. V. chkardell_e, 528 S.W.Zd 280, 284 (Tex.Civ.. App.
1975).” McComas v, Criminal Injuries Board, supra. at 1.50‘ (ernpheéis added). The
-éouﬂ; relied on this definition to conclude a pro_tect'edlvested rigdff did not aﬁse for an
11dcapped award sought puréuant to the Criminal Injuries COmpensatio11 Law, whic.h. was

subsequently caiaped statutorily. With alternatives other than a refund éwailab_le to the

" 2Bven if the credit were refundable thereby assuring the Wynne’s full compensatlon ina
single payment without installments, there would be no statutory authonty for the interest
the Wynne’s seek.

3 MeComas was decided before Dua or Longton, while Landesman was decide after Dua,
but before Longtin. It is noteworthy that Tudge Barbera authored Landesman.



State, the» Wynne’s envisioned 13 percetlt inte_rest rate on an enticipatec_l refund was a
“mere expectation” not sufficient to create alprotected vested right. |

In Landesntan the Court censid.ered whether ptotected vested rights were violated,
in' holding that a law increasing the recovely available pursuant. to tl1e Home
Imptovement Guarantee Fund applied retroactively. “In any case, Landsman did not
have a vested legally enforceable right to compensatlon ﬁ‘om the Fund unt11 July 24,
- 2001, the date on which the Comunssmn detenmned that he was entttled to-
compensation,” .concluded thel Court. Landsman v. Home Improtzement ‘Commission, _
supra. c_zt 254. Likewise, a pretected vested ri gl’tt to interest on Wynne’s refund could not
arise until the énactment of 2015 BRFA, which Wae 'aﬁer the.;'ntetest rate-reductioﬁ
effected by the 2014 BR1‘3A.. | | |

.“From its infancy, ot'lt vested t'lghts. jurisprudence focused on a pleintift-‘s abi'litf
(or inability) to bring a cause of action.” Longtin v. Prince Georges County, supra. at
515 (Harrell, T, dissenti'n‘g).4 .Applymg this observation hypothetically, before tlie
enactment of the 2015 BRFA if there was auﬂlonty for the Wymne’s to bypass_
, adm:tmstratwe remedtes and file an action for a reﬁmd directly in the Clremt Court that
action’ weuld be vulnerable to a motmn to dlS]I]lSS.- Simply, a viable cause of action,
would not exist until the State exercised an optum to address the dormant Commerce
Clause v101at1011 A protected Artlcle 24 vested right could not arise unttl then.

; The Wynne’s aptly observe_ that ‘_‘...the Maryland "Cons_titution’s provisions

prohibiting retroactive legislation- .Aft'icle 24 of the Declaration of Rights and Article 111,

* This observation was not an issue in dispute ‘with the ma]onty opinion, as the dissent’s
objection was the majority’s failure to characterize the legislative action at issue as
- remedial, thereby rendering the rejected retroact1v1ty vahd :



Section 30 of the Constitution— a;te more restrictive than their federal ceunterparte ”o
: Wymle s Remand Memo at 8. Con51stent with thls observatlon and with this Courl:’
deterrmnatmn that Article 24 protected vested rights are not Vloiated by the 1nterest rate
reductlon the Wynne s asserted 14til Amendment and Flfth Amendment vmlatlons must
fail. Further support for this failure arises as the requ151te underlymg nghts to establish
vxolatlons of these constttutlonal prowsmns are analogous to the requisite underlying -
rights for an Artlele 24 wolahon, as discussed above.

The often-articulated feuﬂdatiotl fora 14th Amendmertt, Vielation is a “legitimate
claim of entiflement” The appropﬁate _referen‘ce for this “-entitlement” 1s an
“.. .independeht source euch as state law.” Memphis Lz_‘ghz,‘, Gas, .&, Weter Div., 4—3;6 _U.S.
| 1,9 (1 978), quoting Bd. of Reg.ents‘of State'Coll.: v. Roth, 408 U.8S. 564, 577 (1972). In
this regard, the burden‘ rests With the Wynne’s “...to show that such ,tight was .clearly
. established at the time of the alleged deprivation.” | U;':ton V. fkompson, 930 F. 2d 1209,
1212 (7th Cir. 1991). "‘A' unilateral expectation, by itself, ts not sut‘ﬁcient.te create a
| __constitutiotlally protected propertSI in_terest (citations omitted.)” -Young v. Wall, 642 B.3d
49, 53 (Ist Cir. 201 1). Since the right to refund ttvas.enacted subsequent to the interest
'. rate reductlon the Wynne s do not have the reqms1te “leg1t1mate clalm of entitlement”
requlred to support their 14‘11 Amendment v101at10n claim.

- The Fifth Amendment claim meefs the same fate, as t‘[t]he VRorh approech to
identifying and deﬁm’ng'property rights applies in Takmg ‘Clausei cases. Ruckelshaus v.
Monsanto Co., 467 U S. 986 1001, 104 S.Ct. 2862, 2871, 81 L.Ed.2d 815 (1984);. Webbs
Fabulous Pharmaczes Inc. v. Becszz‘h 449 U.S. 155, 16 1 101. S Ct 446 450, 66

L.Ed. 2d 358 (1 980) ? Calvert Investments v. Meh‘opohmn Sewer Dist, 847 F 2d 304 307



(6th Cir. 1988). Consistent with this direction, the Court in Ward v. Ryan, 623 F, 3%,
807, 810 (9% Cir. 2010) held as follows.

_ “To establish a violation of the Taki’ngs Claﬁse, ... [the Plaintiff]...” must first
demonstrate he has a property interest that is constitutionally protected. Schneider .
v. Cal. Dep't of Corr. ( Schneider II), 151 F.3d 1194, 1198 (9th Cir.. 1998).% "Only
if [the plaintiff] does indeed possess such an interest will a reviewing court proceed
to determine whether the expropriation of that interest constitutes a “taking' within
the meaning of the Fifth Amendment." Id. Property interests are not constitutionaﬂy
created; rather, protected property rights are "created and their dimensions are

~ defined by existing rules or understandings that stem from an independent source
.such as state law." Bd. of Regents of State Coll. v. Roth, 408 U.S. 564, 577, 92 S.Ct.
2701, 33 I.Ed.2d 548 (1972).” ‘ ’ o "

In its analysis, this Court has been mindful of the restrained status interest has in
the context of tax refunds. As the Court observed in Wynne III, sﬁpm. at 82 £26, citing
McKesson Corp. v. Division of Alcoholic Beverages. & Tobacco, supra.at 50), “....the
Supreme Court ... did not s'uggest that interest was a required element of such a
refund....” The Court further obs'erved, “[ilndeed, it seems safe to say that the vast
majority of income tax refunds in Maryland are paid without interest” and that “[ﬂor_
those circumstances in which the General Assembly has authorized the payment of
interest on tax refl_lnds; it has peﬂodicaliy adjusted the rate of interest. ” /d, at 68 & 69.
These observations reflect that “payment of interest on a tax refund is a "matter of grace"
that must be authorized by legislative enactment.” Id. at 68; Comptroller v. Fairchild

Indus., Inc., 303 Md. 280, 284 (1985).% Reflecting this restrained status, the Court in

> Unlike Schneider and Webb's F. abuous Pharmacies, Inc. v. Beckwith, supra., where the
Court held that the interest was a protected property right, the Wynne’s tax payment was
not deposited in a private identifiable interest-bearing account. See Comptroller Remand
Reply Memo at 26-27. R, :
®The Attorhey General cited this principle in advising the 2014 BREA was
constitutional. Attorney General Letter of Adyice, Senate Bill 172, “Budget

Reconciliation and Financing Act of 2014,” May 14, 2014.



| Berz‘elsen & Perersen Engineering v. U S., 60 F. 2d. 745, 748 (1*. 1932) noted that-_ :

[t]here is no ﬁxed right to [mterest] It depends on the law at the time when the [refund]

| ,lclaun is allowed by the department, or; if the claim is 11t1gated, when the case is heard by ‘
the court.” | | |

" This Court has smularly been mindful of the ﬂexﬂalhty recogmzed for retroactive .

Vtaxes. In th13 regard the Court of Appeals has “...held that a tax is not necessarily

invalid beca_use it is retroactive. See Diamond Match Co. v. State Tax Comm’n 175 Md

. 235, 241 (1938).” Comptroller v. Glenﬁ L. Mart;‘n,_ 216 Md. 235,247 & 250-2:5‘1 (1.958),

also citing Milliken v. U.S. 283 U.S. 15,21-22 & 24 (1931)."

. Consistént w1th this recognized flexibility, the '.Court of Appeals in Baltimore |

County v. Churchill, 2;7 1 Md. 1, 13 (197.4) held “[i]f the State ha& the pqx.a‘rer to impose

.the tax in the first instance, it had the power by retréaétive legislaﬁbn to curle defe;:ts and

ensure equality of treatment.” This holdmg validated a retroactlvely established nght toa

" refund of taxes paid, which did not exist prev1ousiy and to Wthh Baltimore County

objected.

‘Re_concﬂing tile ﬂexit;ility for retroactive taxation w1th the restrained gtatus of
interest payments_"oﬁ taxrreflmds, diminishes the deference_dué the'property' right the
: Wynne;s assert.. This pérsl;ective further supports this C(.)urt’.s rejéction bf that asserted
| right. | |

The Wynne’.s made an e‘céno_mically calculated choice m seeking to benefit from -
the above market 13 -percent interest ra.te on refunds exi.stﬁlg when fhey paid the tax at

issue. Wynne’s Remand Reply Memo at 1. Buf, the benefit of that choice was .uncertain,

"Less deference is giVén‘to taxes on transactions not previously taxed, than to rate
adjustments. Comptroller v. Glen L. Martin, supra. at 251. :

10



as it was dependent on the State’s response to forthcoming ad'ministrz.i_tive.and judicial
determinations. The Wymne’s had notice of this dependeﬁcy 'i'n the precedent relied upon
in the Wynne I & fI, which pre-dated their December 2006 i)ayment of the-asserted tax
oblig_atio_n. See McKesson Cérp. v. Division of Alcoholic Beverages & -Tobac’co; supra,
The.ulﬁﬁiatg State response un_den:ninés the Wynne’s assettion of entitlement to the 13
pércent interest rate they seek. ' |

3|5t

Accordingly, it is this day of (MBA=2021, by the Maryland Tax _

Court ORDERED that the decision of the Comptrollér is affirmed and-the Wynne’s
claim for additional interest is denied. ®

L - .CERTIFIED TRUE COPY. _
"TEST: John T. Hearn, Clerk

NOTICE: You have the right of appeal from the
above Order to the Circuit Court of any County
or.Baltimore City, wherein the property or subject
~-of the assessment may be situated. The Petition
for Judicial Review MUST be filed in the proper
- Court within thirty (30) days from the date of the
above Order of the Maryland Tax Court. Please
- refer to Rule 7-200 et seq. of the Maryland Rules
of Court, which can be found in most public -
fibraries. ' oo

.CC: Sean Marbtta,. Esqg.
Steven F. Barley, Esq:
- * Brian L. Oliner, Esq.

8 Issues raised not speé'iﬁcaﬁy addressed by this Court were deemed not relevant, upon
this Court concluding the right asserted was not sufficient to support the alleged .
violation, or de minimus. : '
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